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Jeff Fancher, Deputy Prosecuting Attorney

Happy Rons, Appellant Representative

Jacqueline L. Brown Miller, Appellant Representative

Cyndi LaBreck, Appellant

Curtis R. Smelser, Attorney Representative for Applicant

Craig Steepy, Applicant Representative

Steve Chamberlain, Applicant Representative

Jeff Schramm

Richard Bailey

Barbara Price

Kip Woodring

Michelle Elliott

Sue Danver

Christian Fromuth

November 22. 2004 Hearing:
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Craig Steepy, Applicant Representative
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Legal Counsel:

At the open record hearing attorneys Jacqueline L. Brown Miller and R. Happy Rons represented

the Appellants, Curtis R. Smelser represented the Applicant and Jeff Fancher represented
Thurston County.
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Exhibits:

At the open record hearing the following exhibits were admitted as part of the official record:

Exhibits Submitted at August 16, 2004 Hearing:

EXHIBIT 1 Development Services Planning and Environmental Section Report on
PLAT/SSDP, including the following attachments:
Attachmenta  Notice of Public Hearing
Attachmentb  Zoning/Site Map
Aftachment ¢ = Preliminary Plat Application, received March 28, 2002
Attachmentd  Preliminary Plat Map, Dated March 13, 2003
Attachmente  Joint Aquatic Resources Permit Application, undated
Attachment f  December 2, 2003 Letter and Maps from Robert Holcomb, SCA
Regarding Emergency Access
Attachment g  Revised Mitigated Determination of Nonsignificance, issued
May 18, 2004
Attachmenth  August 2, 2004 Comment Memorandum from Scott Davis,
Roads & Transportation Services Department
Attachmenti  September 25, 2003 Comment Letter from Gary Duvall,
Environmental Health Department
Attachmentj  June 25, 2004 Comment Letter from Tumwater School District
Attachmentk  February 11, 2004 Comment Letter from Chris Carlson, City of
Tumwater
Attachment]  August 30, 2002 Comment Letter from Cyndi LaBrec
Attachmentm September 6, 2002 Comment Letter from Dennis and Anne
Rhodes
Attachmentn  September 8, 2002 Comment Letter from Tom Walsh
Attachment o September 9, 2002 Comment Letter from Barbara Price
Attachmentp  September 10, 2002 Comment Letter from David Waugaman and
Lynn Waugaman
EXHIBIT la Development Services Planning and Environmental Section Report on Appeal,
including the following attachments:
Attachment a Notice of Public Hearing
Attachment b Zoning / Site Map
Attachment ¢ Preliminary Plat Map, dated March 13, 2003
Attachment d Revised Mitigated Determination of Nonsignificance, issued May
18,2004
Attachment e August 2, 2004 Comment Memorandum from Scott Davis, Roads
& Transportation Services Depariment
EXHIBIT 2 Enlarged Preliminary Plat Map, dated 7/2/03 (six pages)
EXHIBIT 3 Wetland Delineation Report, Prepared by Applied Environmental Services, Inc.,

dated May 8§, 1997

EXHIBIT 3a Wetland Review, Russell and Associates, dated October 18, 2000
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EXHIBIT 4 - Department of Fish and Wildlife Review by Debbie Carnevali, dated April 9,
2004

EXHIBIT S  Wildlife and Habitat Study, Prepared by Russell and Associates, dated October
2000

EXHIBIT 6 Hydrogeologic Assessment, prepared by GeoEngineers, Inc., dated June 5, 2001

EXHIBIT 7 Prelimnary Drainage Report, Prepared by SCA Consulting Group, revised May
2003

EXHIBIT 7a  Preliminary Drainage Report Addendum, Prepared by SCA Consulting Group,
dated January 2004

EXHIBIT 8 Environmental Review Recommendation from Scott Davis, Thurston County
Roads and Transportation Department, dated May 3, 2004

EXHIBIT 9 Comment Letter from Chris Carlson, City of Tumwater, dated February 11, 2004,
including Exhibits A through D

EXHIBIT 10 Response to Thurston County Comments, from Jeff Schramm, Transportation
Engineering NorthWest, LLC, dated March 12, 2004, including attachments 1
through 3

EXHIBIT 11 Traffic Impact Study, prepared by Transportation Engineering NorthWest, LLC,
dated March 2002

EXHIBIT 12 Environmental Checklist, dated March 28, 2002

EXHIBIT 13a Comment Email from Mary Van Verst, dated August 13, 2004

EXHIBIT 13b Comment Letter from Sue Danver, dated June 1, 2004

EXHIBIT 13¢ Comment Email from Arnold (Bill) and Geraldine Wiskirken, dated August 10,
2004

EXHIBIT 13d Comment Email from Sara Murdoch M.D., dated August 8, 2004

EXHIBIT 13e Comment Letter from Richard and Sara Knight, received August 11, 2004

EXHIBIT 13f Comment Email from Brian Gillespie, dated August 16, 2004

EXHIBIT 13g Comment Letter from Barbara Price and Lucille and Etell Maynard, dated August
13, 2004

EXHIBIT 13h Comment Letter from Jeff M. Foster, dated August 16, 2004

EXHIBIT 14 Three Ring Binder Titled: SEPA Appeal: Deschutes River Highlands
Development PLAT/SEPA/SSDP 020244, Testimony of Happy Rons, Munn Lake
Resident — Record/File Original, including exhibits Al, A2, 1 through 49, A
through M.

EXHIBIT 15 Audubon State of the Birds Pamphlet, submitted by Sue Danver

EXHIBIT 16 Comment Letter from Paul Norr, Past President and Member of the Board of
Camp Solomon Schechter, dated August 16, 2004, including Exhibits CSS-1
through CSS-5, CSS-7 Cassette Tape Titled: “Matt Webb Voicemail from August
13,2004~

EXHIBIT 17 Aerial Photo of Site, Submitted by Paul Norr, Labeled Exhibit CSS-6

EXHIBIT 18 Comment Letter from David and Lynn Waugaman, dated August 16, 2004,
including Exhibits 1 through 7
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Exhibits Submitted at October 18, 2004 Hearing:

EXHIBIT 19
EXHIBIT 20

EXHIBIT 21
EXHIBIT 22

EXHIBIT 23
EXHIBIT 24

EXHIBIT 25

EXHIBIT 26
EXHIBIT 27

EXHIBIT 28

EXHIBIT 29
EXHIBIT 30

EXHIBIT 31
EXHIBIT 32
EXHIBIT 33
EXHIBIT 34

EXHIBIT 35
EXHIBIT 36

EHXIBIT 37

EXHIBIT 38

Written Testimony of Cindy LaBrec
Letter from Myrma Frame and Curtis Frame, dated October 11, 2004

Letter from Paul Norr, Camp Solomon Schechter, dated October 17, 2004

Color Coded Map Titled “R.0.W. Exhibit, Deschutes River Highland,” full size
and 8 Y2 x 11, submitted by Craig Steepy

Color Coded Full Size and 8 % x 11 Plat Map, submitted by Craig Steepy

City of Tumwater Letter of Water and Sewer Availability, from Patrick L. Brock,
dated September 18, 2004

Color Map Titled “Habitats and Species Map,” from Applicant’s Rebuttal
Testimony Packet Received October 11, 2004

Comments on the Deschutes River Highlands Resource Protection Plan from
Mark Swartout, Thurston County Natural Resource Program Manager, dated
April 18,2004

Letter from Department of Fish and Wildlife, daied September 15, 2004, from
Applicant’s Rebuttal Testimony Packet Received October 11, 2004 and Marked
as Exhibit G

Testimony and Declaration of Cyndi LaBrec Regarding Deschutes River
Highlands Development Proposal, dated October 17, 2004, including attachments
Rebuttal Declaration of Gary J. Wiles, Biologist, dated October 17, 2004
Declaration (second) of R. Happy Rons, Interested party, Affected Resident in
Rebuttal to Russell and Associates 10/19/04 Exhibit G

Letter to Craig Steepy from Eric Russell, Russell & Associates, dated October 9,
2004 (Exhibit g of Applicant’s Rebuttal Testimony, dated October 11, 2004)
(Admitted for PLAT only) Letter from Black Hills Audubon Society to James
Driscoll, dated November 22, 3004, including attachments

Declaration of Christian Fromuth, M.Sc; C.E; Hydrologist/Principal, Agua Tierra
Land and Water Services, dated October 17, 2004, including attachments

USGS Cross-Section Chart of the Ground Layers near the proposed site,
submitted by Christian Fromuth

Enlargement of Exhibit 33, Attachment CF-1

Table A2, Depth to Tops of Geohydrologic Units in Study Area Wells and
Outcrops, from the Water Resources Investigation Report, undated

Map titled EXHIBIT 3-4 Tumwater Wellhead Protection Program Sewer Service
Area, dated October 1996

Second Declaration of Jacqueline L. Brown Miller Regarding Deschuetes River
Highlands Development Proposal, dated October 17, 2004, including attachments

Based upon the record developed at the open record hearing, the Hearing Examiner enters the
following Findings of Fact and Conclusions. These Findings are applicable to the SEPA appeal

and the requested permits.
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FINDINGS OF FACT
The Applicani requested approval of a preliminary plat to subdivide 107.4 acres of land
into 327 single-family residential lots and 14 open space tracts. The subject property is
located on the east shore of Munn Lake at 2005 65" Avenue SE in Thurston County,
Washington (Parcel No. 1270141 OOOO). The proposed preliminary plat is depicted in
Exhibit 2. References to lot numbers and other features of the proposed subdivision are

based on Exhibit 2. Exhibir 1, Staff Report, page 1, Exhibit 1, Attachments b, ¢ & d,
Exhibit 2.

In addition to the preliminary plat application there was a request for a shoreline
substantial development permit and shorelme conditional use permit to install utilities
and roadway improvements within the 65" Avenue SE right-of-way, portions of which
are within 200 feet of the ordinary high water mark of Munn Lake. Exhibir I, Staff
Report, page I; Exhibit 1, Attachment e.

Pursuant to the State Environmental Policy Act, Thurston County acted as lead agency
for review of environmental impacts caused by the proposal. The County issued a
Mitigated Determination of Nonsignificance (MDNS) on February 12, 2004 and a
Revised Mitigated Determination of Nonsignificance (RMDNS) on May 18, 2004. As
stated in the RMDNS, the County’s review and threshold determination was based on an
Environmental Checklist; a Preliminary Drainage Report (May 2003) and Drainage
Report Addendum (January 2004); a Hydrogeologic Assessment (June 5, 2001); a
Wildlife and Habitat Study (October 2000); a Wetland Delineation (May 8, 1997); a
Wetland Review (October 18, 2000); a Tree Protection and Replacement Plan (May 31,
2002); a Traffic Impact Study (March 2002); a Tumwater School District Comment
Letter (August 26, 2002); a Roads and Transportation Memorandum (May 3, 2004); a
Public Health and Social Services Memorandum (September 25, 2003); a City of
Tumwater Comment Letter (February 11, 2004); Additional Traffic Analysis (March 12,
2004); and « WDFW Comment Letter (April 9, 2004). In addition to those reports
identified in the RMDNS, the SEPA Responsible Official considered the comment letters
submitted in response to the Notice of Application. The RMDNS contains 18 conditions
addressing schools; traffic; drainage and erosion control; wetlands; landslide hazard
areas; shorelines and wildlife. Exhibit 1, Attachment g; Testimony of Mr. Smith.

Cyndi LaBrec and Frances Jiminez (Appellants) filed an appeal of the RMDNS on June

7, 2004. A summary of the appeal issues, as limited by a July 2004 pre-hearing order of
the Hearing Examiner, is as follows:

1. Condition of bridge on Henderson Boulevard not considered in traffic
impact studies.
2. Traffic generated by the approved Briggs Village development not

considered in traffic impact studies.

" The legal description of the property is a portion of the South Half of Section I, Township 17 North, Range 2
West, W.M. Exhibit 1, page 2, Exhibit 2.

Findings, Conclusions and Decision
Hearing Examiner for Thurston County
Deschutes River Highlands, Nos. PLAT/SSDP/AAPL 020244 Page 7 of 30



3. Traffic generated by approved development on Capitol Boulevard not
considered in traffic impact studies.

Environmental Checklist is incomplete and ambiguous.

Concerns raised by public not addressed in RMDNS.

Lack of protections for existing off-site wells.

Disruption of wildlife corridor between Deschutes River and Munn Lake
Impacts to wetlands.

oo

June 7, 2004 Appeal of an Administrative Decision. The specific arguments raised by the
Appellants are identified in the legal briefing identified as Exhibit 14, Attachment 49.

5. The subject property is located in the Tumwater Urban Growth Area and zoned Single
Family Low Density (SFL). The SFL zone requires a minimum density of four dwelling
units per acre and a maximum density of seven dwelling units per acre, although densities
greater than six dwelling units per acre require the purchase of transfer of development
rights pursuant to TCC 22.57. For subdivisions that are subject to the critical areas
protection standards set forth in TCC 17.15 (such as the proposed subdivision), the
maximum density may not exceed 125% of the maximum density that would otherwise
be allowed. The density of the proposed development would be 6.04 dwelling units per
acre. Exhibit 1, Staff Report, page 4, TCC 22.10.050.

6. Lot standards applicable to development in the SFL zone include a minimum lot area of
4,000 square feet (or 3,200 square feet if the subdivision is subject to critical areas
protection standards) and a minimum lot width of 50 feet. 7CC 22.10.050(D). The
Applicant proposes lots that would satisfy these standards. The typical lot dimensions
would be 50 feet wide by 80 feet long (4,000 square feet). Some of the lots around the
exterior perimeter of the plat (e.g., Lots 252-281) would be larger. Exhibit 2.

7. TCC 18.47 requires all proposed subdivisions within the Tumwater Urban Growth Area
to set aside a minimum of ten percent of the gross site area as open space. The open space
area may include wetlands, buffers and other critical areas, and stormwater facilities that
are designed for active and/or passive recreation opportunities. Yards, required setbacks
and landscaped areas are excluded. At least one active recreation area must be provided,
and at least one additional active or passive recreation area must be provided (minimum
of two recreation areas total). The proposed subdivision would provide 35.5 acres of open
space (33% of the gross site area), including 24.8 acres of critical areas and 10.7 acres of
other open space. The majority of the open space would be contained in Tracts A, B and
C, with additional open space provided in tot lots (Tracts G and K), stormwater facilities
(Tract M) and numerous landscaping tracts. Passive recreation in the form of trails and
shoreline access would be provided in Tract B. Active recreation would be provided in
the form of an open field in Tract C and the play facilities in Tracts G and K. Exhibif |,
Staff Report, pages 4-5; Exhibit 2, Preliminary Plat Map, Testimony of Mr. Smith,
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10.

11.

12.

13.

The subject property is located within the Tumwater School District. As requested by the
School District in a comment letter dated June 25, 2004, the Applicant would enter into a
mitigation agreement with the School District prior to final plat approval and provide a
designated school bus waiting area on site. The mitigation agreement is required by the

RMDNS issued for the proposal. Exhibit I, Attachments g & j; Exhibit 1, Staff Report,
page 13.

The City of Tumwater would provide water and sewer to the proposed development.
Exhibit 24.

The subject property contains an existing well and septic system. The well would be
sealed per Department of Ecology standards prior to commencement of construction. The
septic system would be abandoned per Department of Health standards. All of the

proposed lots would be connected to the City of Tumwater water and sewer system.
Exhibit 7, page 5.

The subject property is located at the east terminus of 65" Avenue SE, which is accessed
from Henderson Boulevard. From 65" Avenue SE the Applicant proposes to develop an
internal network of new streets to serve the proposed residences. There would be no

secondary public access to the site, but there would be secondary emergency access.
Exhibit 1, page 2; Exhibit 2.

Secondary emergency access to the site would be from an extension of 73™ Avenue SE to
the southwest corner of the site. Although the existing roadway extends only to Twin
Cedar Lane SE, approximately 425 feet to the west, a right-of-way corridor extends to the
property line. There is currently 40 feet of right-of-way, but a ten-foot wide strip of
private property owned by Camp Solomon Schechter separates the right-of-way into 30-
foot wide and ten-foot wide strips. The Applicant and the Camp entered into an
agreement that would result in the Camp dedicating the land for road purposes. The
secondary access would be gated and closed to public vehicular access but would provide

access for emergency vehicles. Exhibit 1, Attachment f; Exhibit 2; Exhibit 21, Exhibit 22;
Testimony of Mr. Steepy.

In a comment letter dated February 11, 2004, the City of Tumwater requested that the
preliminary plat be denied unless direct secondary public access is established from 73"
Avenue SE The requested road improvements would extend across the southern property
boundary.? The City requested the extension of 73" Avenue SE to be consistent with the
Comprehensive Plan; to improve emergency access to the southern portion of the
development; to alleviate traffic at the intersection of 65" Avenue SE and Henderson
Boulevard, particularly in the event that signal warrants are not met; and, to provide an

alternate right-of-way corridor to allow utility providers to “loop” their services. Exhibit
9.

* The emergency access corridor proposed by the Applicant would connect to 72" Avenue between Lots 251 and

252.
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14.

15.

16.

17.

18.

19.

Several residents of a neighborhood near 73™ Avenue SE objected to establishing any
additional access to 73" Avenue SE. Their reasons included impacts to a wetland located
in the right-of-way, impacts to neighborhood character, noise and traffic. Exhibits 13c,
13e and 13/ In contrast, the Black Hills Audubon Society (BHAS) supported the City of
Tumwater request, arguing that the establishment of alternate emergency access would
result in duplicative roads (and environmental damage) in the southern portion of the site
if and when 73" Avenue SE is extended. Exhibit 32.

Thurston County staff recommended as a condition of preliminary plat approval that the
Applicant dedicate right-of-way along the southern property line for a future extension of
73" Avenue SE. Compliance with this condition would not require modification of the
plat layout. The Preliminary Plat Map, as submitted, does not depict any lots or other
improvements within the requested right-of-way corridor. County staff did not
recommend that the Applicant construct road improvements or establish public access on
73" Avenue SE. Exhibit 1, Staff Report, page 12, Exhibit 24.

Based on the trip generation rates established in the Institute of Transportation Engineers
manual Trip Generation, 6™ edition, the proposed development is expected to add 3,110
average daily trips (ADT) to the local street system, including 328 PM peak hour trips.
The trip distribution would be 51% to the north via Henderson Boulevard and 49% to the
south via Henderson Boulevard. Exhibit 11, pages I, 13 & 14.

The Applicant’s Traffic Impact Study evaluated the traffic impact of the development on
13 intersections in Thurston County and the cities of Olympia and Tumwater. The
intersection most impacted would be the intersection of Henderson Boulevard and 65"
Avenue SE. All 328 of the project PM peak hour trips would use this intersection,
representing 21.3% of the 2007 traffic volume at the intersection. Exhibit 11, page 19.

The RMDNS issued for the proposal requires mitigation of traffic impacts, including
payment of traffic mitigation fees ($70,545 to Thurston County, $218,784 to the City of
Olympia, and $157,142 to the City of Tumwater) and improvements to the intersection of
Henderson Boulevard and 65" Avenue SE. Additional details on the traffic impacts of the
development and the required mitigation are included in the findings that follow. Exhibit

1, Attachment g.

The general Level of Service (LOS)’ standard for signalized intersections in Thurston
County and the cities of Olympia and Tumwater is LOS D. The Thurston County
Regional Transportation Plan and City of Olympia Comprehensive Plan allow the LOS to
drop to LOS E for high density residential corridors and core areas/city centers. Of the 13
intersections studied, the intersection of Capitol Boulevard and Airdustrial Way is in a

3 The Applicant’s Traffic Impact Study explains LOS as follows: “LOS generally refers to the degree of congestion
on a roadway or intersection. It is a measure of vehicle operating speed, travel time, travel delays, and driving
comfort. A letter scale from A to F generally describes intersection LOS. At signalized intersections, LOS A
represents free-flow conditions — motorists experience little or no delays, and LOS F represents forced-flow
conditions where the number of vehicles arriving exceed the capacity of the intersection.” Exhibit 11, page 19.
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20.

8]

22,

24.

25.

core area/city center, and the intersection of Capitol Boulevard and Custer Way is in a
high density residential corridor. Exhibit 11, page 20.

Of the eight signalized intersections studied, all except one would operate at an
acceptable LOS during the 2007 horizon year when traffic generated by the proposed
development is included in the calculation. The 2007 traffic volumes were derived by
increasing the 2002 (date of study) traffic volumes to account for pipeline projects and a
2% rate of background traffic growth. The intersection of Henderson Boulevard and
Yelm Highway would operate at LOS F in 2007, with or without the traffic generated by
the proposed development. The Thurston County 2002-2007 Transportation
Improvement Program (TIP) includes two road construction projects that would create
additional capacity on Yelm Highway and the intersection of Yelm Highway and
Henderson Boulevard. The Applicant would pay a total of $45,751 in traffic mitigation
fees towards the projects. Exhibit 11, pages 11 & 14, Exhibit 8.

Of the five unsignalized intersections studied, only one (Bonniewood Drive/lsrael Road)
would operate at an acceptable LOS during 2007. The LOS of the remaining intersections
— Henderson Boulevard/65" Avenue SE, Henderson Boulevard/Airdustrial Way,
Bonniewood Drive/Airdustrial Way, and Old Highway 99/Henderson Road — would drop
to unacceptable levels during 2007. Exhibit 11, page 21.

For the eastbound turning movement of the intersection of Henderson Boulevard and
Airdustrial Way, the LOS would drop from D to F with the traffic generated by the
proposed development. The Thurston County 2002-2007 TIP includes signalization of
the intersection of Henderson Boulevard and Airdustrial Way, as well as other
improvements to Henderson Boulevard. The Applicant would pay $24,794 in mitigation
fees for these improvements. Exhibit 11, pages 1, 12, 21, 22 & 25; Exhibit §.

The intersection of Old Highway 99 and Henderson Road currently operates at LOS F for
both eastbound and westbound turning movements, and would continue to operate at
LOS F during the 2007 horizon year. The City of Tumwater Capital Facilities Plan
includes signalization of the intersection. The Applicant would pay $3,276 in mitigation

fees towards installation of the signal. Exhibit 11, pages 12, 21, 22 & 25, Exhibit 9;
Exhibit 1, Attachment g.

The southbound turning movement of the unsignalized intersection of Bonniewood Drive
and Airdustrial Way (City of Tumwater) would operate at LOS F in 2007, with or
without the traffic generated by the proposed development. No City or developer
improvements are planned for this intersection. Exhibit 11, pages 21, 22 & 25.

The LOS of the unsignalized intersection of Henderson Boulevard and 65" Avenue SE
would drop from D to F with the traffic generated by the proposed development. This
impact would be mitigated through developer improvements. The Applicant proposes to
widen and improve 65" Avenue SE from the subject property to Henderson Boulevard.
The road improvements would include two 11-foot wide travel lanes, three-foot wide
shoulders on both sides of the road, a sidewalk on the south side of the road, and drainage
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improvements on the north side of the road. In addition, the Applicant proposes to fund
100% of the design and installation of a traffic signal at the intersection of 65" Avenue
SE and Henderson Boulevard. Exhibit 11, pages 21-25; Exhibit 2, Preliminary 65"
Avenue Street Plan, Testimony of Mr. Davis. The traffic signal, as well as other
improvements to the intersection, is required by the RMDNS. Exhibit I, Attachment g.

26.  County staff recommended as a condition of preliminary plat approval that the Applicant
construct the following road and intersection improvements:

0 Safety and capacity improvements to 65" Avenue SE from the subject
property to Henderson Boulevard, including but not limited to, pavement
widening, sidewalks and stormwater facilities, to be completed prior to final
approval of the first phase of development.

O Safety improvements to the intersection of 65™ Avenue SE and Henderson

. Boulevard, including sight distance improvements and illumination, to be
completed prior to final approval of the first phase of development

0 Additional improvements to the intersection of 65" Avenue SE and
Henderson Boulevard, including signalization, channelization and stormwater
management, to be completed prior to final approval of the second phase of
the development, the 150" lot, or 2007, whichever comes first.

0 Evaluation of the current traffic conditions and phasing schedule, to be
completed and accepted by the County prior to construction of the first phase
of development.

Exhibit 1, Staff Report, page 13, Exhibit 1, Attachment h.

27.  Inresponse to public comment, the Applicant also had the intersection of 68" Avenue SE
and Henderson Boulevard evaluated by a transportation engineer. Based on a March 3,
2004 traffic count, this intersection currently operates at LOS C. The LOS is expected to
drop to D in 2007, with or without the traffic generated by the proposed development.
The increase in delay caused by the development would be approximately seven seconds.
No improvements to the intersection are proposed. Exhibit 10.

28.  An issue of the SEPA appeal was whether the Henderson Boulevard bridge crossing of
the Deschutes River can accommodate the traffic generated by the development.
Although the bridge is not failing structurally, the lack of sidewalks creates dangerous
conditions for bicycle and foot traffic. Testimony of Mr. Schramm. This problem would
be mitigated through future road improvements. Henderson Boulevard bridge widening is
included in the County’s TIP (see Table 6-13 of the Capital Facilities Element of the
Comprehensive Plan). Testimony of Mr. Schramm.

29.  The subject property is on the eastern shoreline of Munn Lake. The preliminary plat map
depicts that the western property boundary extends beyond the delineated water edge,
such that a portion of the property is under water. The Shoreline Master Program for the
Thurston Region (SMPTR) designates Munn Lake as a Shoreline of the State and the
subject property as a Conservancy Shoreline Environment. Exhibit 1, Staff Report, page
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31

32.

34.

6, SMPTR, Section 5(V)(C); SMPTR, Section 6, Map 13. Section Three, Chapter XVI of
the SMPTR contains policies and regulations applicable to residential construction.

An SSDP is needed prior to undertaking substantial development on a Shoreline of the
State. RCW 90.58.140. *“Substantial development” is any development that exceeds
$5,000.00 in cost or fair market value. RCW 90.58.030(3)(e). The “shoreline” includes
land within 200 feet of the ordinary high water mark and any associated wetlands. RCW

90.58.030(3)(f). An SSDP is required for the proposed development. Testimony of Mr.
Kantas.

The Applicant does not propose to construct any residences within the 200-foot shoreline
jurisdiction. The shoreline would be set as aside as an open space tract (Tract B) for
passive recreation, trails and picnicking. The only development within the shoreline
would be the road and utility work within the existing 65" Avenue SE right-of-way.
Exhibit 2. The cost or fair market value of the proposed road and utility work would
exceed $5,000.00. Exhibit 1, Attachment e, Section B.

Although the SMPTR contains policies and regulations applicable to residential
development within the shoreline, these are largely inapplicable to the instant project
because of the subdivision design. The applicable policies and regulations relate to
providing common access to and open space within the shoreline for subdivision
residents, and minimizing vegetation removal. Exhibit 1, Staff Report, page 6, SMPTR,
Section Three, Chapter XVI(B), (C) and (D). The Applicant proposes to provide trail
access to Munn Lake from the internal road system. Exhibit 2. The 200-foot shoreline
buffer would generally be left in its forested condition. The Applicant proposes to remove
some “hazard trees” along the edge of the tract. Exhibit 14, Attachment J.

The proposed road improvements to 65" Avenue SE are authorized in the Conservancy
Environment pursuant to SMPTR Section Three, Chapter XVII(D)(1).* The policies and
regulations applicable to the proposed road improvements (paraphrased) include utilizing
existing corridors; minimizing erosion; removing excess construction materials and
debris; and controlling stormwater runoff. Exhibit I, Staff Report, pages 6-7;, SMPTR,
Section Three, Chapter XVII(B) and (C). The proposed road improvements would be to
an existing road corridor. The Applicant has submitted preliminary erosion control and
drainage plans which have been approved by the County Roads & Transportation

Services Department. Exhibit 1, Attachment h; Exhibit 2 (Preliminary 65™ Ave. Street
Plan).

The proposed utlity work within the Conservancy Environment requires approval of a
shoreline conditional use permit pursuant to SMPTR Section Three, Chapter XX(D)(3).
The policies and regulations applicable to the proposed utility work (paraphrased) include

* This regulation states that “local public or private access roads to serve uses permitted in the Urban, Suburban,
Rural, and Conservancy Environment” are allowed within the shoreline,

* This regulation states that utility distribution and transmission lines are allowed in the Conservancy Environment
upon approval of a conditional use permit.
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placing utility lines underground; following existing utility corridors or transportation
routes; using the shortest possible route; restoring disturbed areas; minimizing
environmental and aesthetic impacts; providing safeguards to prevent damage should an
accident occur; and not discharging water material that lowers water quality ratings.
Exhibit 1, Staff Report, pages 7-8; SMPTR, Section Three, Chapter XX(B) and (C). The
proposed sewer and water utility lines would be placed underground in an existing
transportation corridor. The utility lines would be installed concurrently with the road
improvements. No discharge of water is proposed. The utility lines are not expected to
pose any threat to adjacent properties or the downstream environment. Exhibit 1, Staff
Report, page 8; Exhibit 2 (Preliminary Utility Plan and Preliminary Off-Site Ulility
Extension Map).

35. The Deschutes River is north and east of the subject property. The portion of the subject
property proposed for development is on a bluff. Steep slopes in the northern and eastern
portion of the property lead down to a floodplain. The Applicant proposes a 50-foot
buffer from the top of the slopes. Exhibit 2; Exhibit 1, Attachment 3.

36.  There are three Category II wetlands (Wetlands A, B and C) along the base of the
northern and eastern slopes. Pursuant to TCC 17.15, Table 10, the minimum buffer for
Category II wetlands is 200 feet when adjacent to high intensity land uses (including
residential development in a zone permitting a density of greater than one dwelling unit
per five acres) and 100 feet when adjacent to low intensity land uses. The buffer width
applicable to the proposed development is 200 feet due to the residential density allowed
in the zone. However, TCC 17.15.940 identifies methods to reduce the buffer by as much

as 50 percent.

37.  There is an off-site Category II wetland near the southwest corner of the subject property.
The wetland is centered on the 73 Avenue SE right-of-way. It is approximately 0.30
acre in area and located within a topographical depression. The Applicant proposes to
construct a bridge over the wetland for the secondary emergency vehicle access. The
CAO allows new roads within wetland buffers. Road crossings of wetlands are allowed
provided the standards set forth in TCC 17.15.930(K) are satisfied. The applicable
standards include locating the crossing within the buffer rather than the wetland, if
possible; installing the crossing between June 15" and September 15™; and providing for
maintenance of the bridge. According to the Applicant’s Temporary Secondary
Emergency Vehicle Access Alternatives Plan (Exhibit 1, Attachment f), the proposed
bridge and road construction would impact approximately 19,424 square feet of wetland
buffer but would not impact the wetland. The design would minimize impacts by using
retaining walls rather than fill slopes. As mitigation, the Applicant proposes to Increase
the buffer width in the southeast corner of the subject property by 19,424 square feet.
Exhibit 1, Attachment - Exhibit 2, Exhibit 34, Testimony of Mr. Steepy.

38.  The Applicant’s submittals identify a 100-foot wetland buffer for Wetlands B and C. For
much of these wetlands the outer edge of the buffer generally coincides with the top of
the steep slopes, which require an additional 50-foot buffer. The nearest site development
from the edge of Wetlands B and C (e.g., Lots 300-308) would be 150 feet. Exhibir 2.
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39.

40.

41.

42.

The-Applicant’s submittals identify a 200-foot wetland buffer for Wetland A (includin%
the 50-foot slope buffer), but depict some encroachments for road construction (65

Avenue SE) and Lot 287. The nearest site development from the edge of Wetland A
would be approximately 125 feet. Exhibit 2.

The MDNS issued for the proposal requires a minimum 200-foot undisturbed vegetative
buffer from the edge of all Category II wetlands, but states that “any reduction of the
required buffers shall comply with buffer reduction criteria of TCC 17.15.940° and be
reviewed by Thurston County Development Services Department staff.” Exhibir |,

Attachment g No evidence was presented that such administrative approval was received
prior to the open record hearing.

The Munn Lake shoreline, the steep slope areas and the southern boundary of the subject
property are forested primarily with mature fir trees, with alder, maple and cedar
intermixed in some areas. The Forest Lands Conversion Ordinance (TCC 17.25) requires
that a minimum of five percent of the project site be designated a tree tract for retained
and/or planted trees, and that new trees must be planted on individual residential lots at a
rate of one tree per 4,000 square feet of lot area. The Applicant would satisfy the tree
tract requirement through tree retention areas in the open space tracts. The trees in Tract
B would exceed the five percent requirement. Exhibit 1, Staff Report, page 5; Testimony
of Mr. Smith; Exhibit 14, Attachment J.

The Washington State Department of Fish and Wildlife located some pocket gopher
mounds in the southeast portion of the site. The Mazama (Western) Pocket Gopher is a
candidate species for state and federal listing as an endangered or threatened species, and
1s identified as an “important species of Thurston County” in Table 9 of the Thurston
County Critical Areas Ordinance. In an April 9, 2004 letter to the County, WDEW
requested that a management plan be developed for the site, including use of pesticides,
removal/control of gophers and vegetation management. The County SEPA Responsible
Official considered this information prior to issuance of the RMDNS, and required as a
mitigation measure that the Applicant prepare a management plan as requested by

WDFW and propose a method of distributing the management plan to lot owners.’
Exhibit 1, Attachment g; Exhibit 4.

S For example, TCC 17.15.940(F) allows wetland buffers to be reduced by up to 50 percent of the required width
through the buffer averaging process.

7 The CAO requires preparation of a habitat management plan for residential subdivisions if the development is
within 600 feet of a point location of an identified “important species.” The report requirements are described in
TCC 17.15.735, and include, among other things, identification of potential impacts to the species, mitigation
measures, and evaluation by WDFW. The possible mitigation measures identified in the ordinance include
establishing buffer zones, preserving critically important plants and trees, limiting access to habitat area, restricting
construction activities, establishing a timetable for period review of the plan, or clustering the development.
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43. The area containing the gopher mounds is not proposed for development. The area is part
of a designated open space tract. Testimony of Mr. Russell; Exhibir 4.

44, Munn Lake residents identified numerous species of birds that have been observed in the
vicinity of Munn Lake (see Exhibit 14, Attachments 38 and 40). These bird sightings
exceeded the number of species identified by the Applicant’s wildlife biologist during his
site visits during the autumns of 2000 of 2004. Part of the discrepancy is due to the
timing of the site visits.® However, most the bird species identified by Munn Lake
residents are not listed by Thurston County as “important species” or listed by the state or
federal governments as threatened or endangered. Consequently, these species are not
subject to any special regulatory requirements. The only listed or “important” species that
might use the site, based on the nature of the habitat, sightings documented in wildlife
reports, and information contained in relevant databases, are bald eagles (county, state
and federal listing), red-tailed hawks (county listing as “important” but with deferred
implementation, no state or federal listing), and wood ducks (county listing as
“important”, but no state or federal listing). For bald eagles, no use of the site has been
documented, but suitable winter forage areas are available along the Deschutes River
floodplain. Red-tailed hawks were observed flying overhead during a 1997 wildlife
evaluation and are expected to continue using the site, although no nests have been
located. The presence of wood ducks in the eastern portion of Munn Lake is identified in
the WDFW priority habitats and species database. The on-site riparian and wetland
habitats would be protected through forested buffers as required by the CAO. There
would be a minimum 200-foot setback from the Munn Lake shoreline. The buffers would
allow wood ducks continued use of the shoreline. In addition, the MDNS issued for the
proposal requires the property to be inspected for the presence of active raptor nests prior
to commencement of construction. The presence of raptor nests would result in buffering
requirements or seasonal restrictions on construction.  Exhibits 34, 25, 27& 31;
Testimony of Mr. Russell, TCC 17.15, Table 9.

45. No known occurrences of sensitive, threatened, or endangered plant species have been
identified on or near the project site. Based on review by a wildlife biologist, there are no
unique habitats on the project site to suggest that such plant species exist. Exhibit 31.

46. One of the issues of the SEPA appeal was the Applicant’s proposal to remove some
“hazard trees” from the Munn Lake shoreline buffer. The Appellants argued, based on
TCC 17.15.200 (definition of “danger tree™), that the trees do not qualify for removal as
hazard trees unless there are residential structures next to them. At this time the property
is undeveloped and the “hazard tree” status can be avoided by increasing residential
setbacks from the trees. Exhibit 14, Attachment 49 and 49(J). ‘

47. The soils underlying the site consist of Nisqually loamy fine sand and Indianola loamy
sand. These soils allow for rapid infiltration rates. Exhibif 7. One of the issues of the
SEPA appeal was potential ground and surface water impacts associated with the

¥ Spring is a better time to observe birds. Exhibit 14, Attachment 33, and Exhibits 34 and 31.
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48.

49.

50.

51

development, particularly from residential pesticides in stormwater runoff. Exhibit 14,
Attachment 49,

In the current undeveloped state, on-site stormwater runoff infiltrates naturally to the
groundwater. The proposed stormwater system would imitate this pattern, with all
stormwater runoff treated and infiltrated within pond systems “A”, “B”, “C” and “D”.
Wetpond/infiltration pond A would be located in the western portion of the development
arca, between proposed Munn Lake Drive and Lots 27 and 48. Wetland/infiltration pond
B would be located in the southeast portion of the site, between proposed Highland Drive
and the slope buffer. Wetpond/infiltration pond C would be located in the eastern portion
of the site, between proposed Valley Vista Drive and the slope buffer. Wetpond D would
be located in the eastern portion of the site, adjacent to proposed 68" Court. The A, B and
C pond systems would consist of a lined wetpond connected to an infiltration pond by a
rip-rap spillway. No overland post-developed stormwater runoff would be directed off
site. No runoff would be directly discharged to a surface water body. Exhibit 7; Exhibit 2,

Preliminary Erosion Control & Storm Drainage Plan, Storm Drainage Details, and
Preliminary Plat Map.

The Appellants alleged that the subject property is within a Category I Aquifer Recharge
Area. Although the County did not characterize the aquifer as such in the threshold
determination (see Exhibit 1, Attachment g), the Preliminary Drainage Report (Exhibit 7)
and the Preliminary Drainage Report Addendum (Exhibit 7A) identify the property as
being in an “aquifer sensitive area.” The sensitivity of the aquifer is also described in the
Integrated Pest Management Plan (Exhibit 26). One of the bases of appeal was the failure
of the threshold determination and supporting documentation to identify the Category I
Aquifer Recharge Area. Exhibit 14, Attachment 49, pages 16-17.

Although the underlying aquifer is sensitive to contamination due to the soil composition,
the proposed development is not expected to raise the level of contamination above
acceptable levels because stormwater runoff would be treated through a lined
wetpond/infiltration system and there would be no release of septic effluent. The
proposed development would be served by public water and sewer, which is protective of
the aquifer.” The primary source of contamination for the proposed development would
be stormwater runoff; however, if the facility is designed to County standards there
would not be a risk. Testimony of Mr. Duvall; Exhibit 2, Preliminary Erosion Control &
Storm Drainage Details; Testimony of Mr. Steepy, Testimony of Ms. LaBrec.

The Thurston County Environmental Health Department reviewed the preliminary plat
and in a memorandum dated September 25, 2003 (Exhibit 1, Attachment i), determined
that the proposal would not impact ground or surface waters because the plat would be
served by City of Tumwater sewer and water facilities and because an Integrated Pest
Management Plan (IPMP) was developed for the project. Exhibit 1, Attachment 1.

? In contrast, other established residences in the vicinity are on septic systems. Testinmony of Ms. LaBrec.
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52.

54.

55.

56.

The Thurston County Environmental Health Department approved the IPMP on April 18,
2002. The IPMP describes the underlying soil and groundwater conditions (including that
the soils have an high infiltration capacity and the aquifer is susceptible to
contamination), explains the purpose of the Munn Lake and wetland buffers, describes
the on-site stormwater system, and provides recommendations for reducing pollutants
(including soil amendment prior to landscaping or using chemical fertilizers or
pesticides). The IPMP does not prohibit fertilizer or pesticide use.'’ The IPMP would be
distributed to each lot owner. Exhibit 26; Exhibit 1, Attachment i.

The soils of the site were determined to be Indianola loamy sand and Nisqually loamy
fine sand that are formed in areas of sandy glacial outwash. The permeability in these
soils is rapid. The topsoil layer is underlain by glacial recessional outwash that was
deposited during the most recent glacial advance. The deposits in the area are underlain
by basalt bedrock. Exhibit 6.

The Applicant’s hydrologist submitted that the ground water of the area is located
approximately 40 to 60 feet below ground surface which is a reflection of the
topographical conditions at the well locations. The Applicant’s hydrologist submitted that
ground water also occurs within the recessional outwash deposits and the surface
elevation of lakes in the site vicinity may reflect the water table within the recessional

deposits. Exhibit 6, page 3.

A representative of the Appellants (Christian Fromuth) submitted had studied the
hydrology and site conditions of the subject property at “arm’s length”.!" His review
included the Applicant’s Hydrological Report, three USGS studies and domestic well
logs. Based on this information he concluded that there was a significant flow path and
flow rate underlying the subject property and Munn Lake to the northwest. He further
concluded that based on an absence of aquitards in the underlying area of concern and
the increase of ground water (48% increase measured at the Chambers Creek site) there
was insufficient information relating to the protection of the ground water. The witness
also testified that the interconnectivity of the ground water is “striking” and information
should be provided as to the degree of connectivity for the ground water in the area and
the impact resulting from the development of the site. Testimony of Mr. Fromuth.

In response to the issue of ground water impacts the Applicant submitted that the
horizontal ground water flow for the recessional outwash is assumed be to the northeast
towards the Deschutes River. [t does not flow to Munn Lake. Exhibit 6; and Exhibit 35.
The site is removed from any capture zones for wells in the Tumwater Wellhead
Protection Program and the ground water flow will not impact these wells in any manner.
Exhibit 37. :

19 Although the IPMP does not prohibit pesticide or fertilizer use, such restrictions might be included in the habitat

management plan for the Western Pocket Gopher.

"' The Applicant denied the Appellant’s permission to conduct tests on the subject property and as a result the
Appellant was at a disadvantage in accumulating scientific data. However the materials presented by the Applicant
and the testimony at the hearing support the fact that the ground water review was conducted in a manner that was

consistent with Thurston County requirements.
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57.

58.

59.

60.

The Applicant’s representative submitted that the development will be connected to a
water utility system and there will be no withdrawal of ground water. With no
withdrawal the amount of groundwater will not be depleted as a result of the proposed
development. Testimony of Mr. Halber!.

The Applicant submitted that in addressing any impacts from the proposed plat on
groundwater it had considered a number of publications, regulations and legal
requirements. These included: Geo Survey 91-4109 (1992); 1966 USGS Water Supply
Report #10; logs of local wells; City of Olympia wellhead protection plan; the City of
Tumwater wellhead protection plan; local, state and federal regulations relating to
groundwater protection and preservation; and the Thurston County Hydrology Ordinance.
Testimony of Mr. Halbert. The Appellants presented no evidence or testimony that the
requirements of the Ordinance had not been satisfied.

All water for the proposed subdivision will be from a municipal water system. Exhibit
24. There are no active wells in the vicinity (1000 feet) other than a small subdivision on
the other side of Munn Lake. Testimony of Mr. Halbert.

Notice of the open record hearing mailed to properties within 300 feet of the site on
August 3, 2004; published in The Olympian on August 6, 2004; and posted on site on
August 4, 2004, Exhibit 1, Attachment a; Exhibit 1, Staff Report, page 3.

CONCLUSIONS OF LAW

Jurisdiction:
The Hearing Examiner is granted jurisdiction to hear and decide preliminary plat applications
and SEPA appeals pursuant to TCC 2.06.010, TCC 18.10.030 and TCC 18.10.070.

Criteria and Standards for Review:

SEPA Appeal

1.

[N

The State Environmental Policy Act (Chapter 43.21C RCW or “SEPA”) specifies the
environmental review procedures the City must follow for proposals that may have an
impact on the environment. One purpose of the act is to “insure that presently
unquantified environmental amenities and values will be given appropriate consideration
in decision making along with economic and technical considerations.” Every proposal
that may impact the environment (unless it is exempt from the act) must undergo some
type of environmental review. RCW 43.21C.030 (b).

The SEPA threshold determination is a determination as to whether a proposal is "likely
to have a probable significant adverse environmental impact." WAC [97-11-330. 1f the
responsible official determines that a proposal will not have a probable, significant
adverse environmental then a Determination of Nonsignificance (DNS) is issued. 1f the
responsible official determines that a proposal will have a probable, significant adverse
environmental impact then a Determination of Significance (DS) is issued and an
Environmental Impact Statement (EIS) must be prepared. An MDNS may be issued to
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mitigate identified probable significant adverse environmental impacts so that an EIS
need not be prepared. WAC 197-11-350.

“Significant” as used in SEPA means a reasonable likelihood of more than a moderate
adverse impact on environmental policy. Significance involves context and intensity and
does not lend itself to a formula or a quantifiable test. WAC 197-11-794. Several marginal
impacts when considered together may result in a significant adverse impact. WAC 197-

11-33003)(c).

“Probable” means likely or reasonably likely to occur. Probable is used to distinguish
likely impacts from those that merely have a possibility of occurring, but are remote or
speculative. WAC 197-111-7582.

The lead agency must make its threshold determination “based upon information
reasonably sufficient to evaluate the environmental impact of a proposal.”” WAC 197-11-
335

In deciding whether to require an EIS, the lead agency must consider mitigation measures
that the agency or applicant will implement as part of the proposal, including any
mitigation measures required by development regulations, comprehensive plans, or other
existing environmental rules or laws. WAC 197-11-330(1)(c). The lead agency’s reliance
on existing laws and plans to mitigate some of the environmental impacts of a project
need not be disclosed in the MDNS. Moss v. City of Bellingham, 109 Wn. App. 6, 21-23

(2001).

Clear error is the standard of review applicable to substantive decisions under SEPA.
Cougar M. Assocs. v. King County, 111 Wn.2d 742, 747, 765 P.2d 264 (1988). The
determination by the governmental agency is clearly erroneous only if the reviewing
tribunal is left with “the definite and firm conviction that a mistake has been committed.”
Id. at 747 (quoting Polygon Corp. v. Seattle, 90 Wn.2d 59, 69, 578 P.2d 1309 (1978)). In
deciding this appeal, the Hearing Examiner must accord the County’s SEPA
determination “substantial weight.” RCW 43.21C.090.

The Hearings Examiner may consider environmental information presented after issuance
of the threshold determination in deciding the appeal. The purposes of SEPA are
accomplished if the environmental impacts of the development are mitigated below the
threshold of significance, even if the mitigation is not identified in the SEPA document.

Moss, 109 Wn. App. at.25.

The burden of proof is on the Appellant to show that the proposal will have probable,
significant adverse environmental impacts. Boehm v. City of Vancouver, 111 Wn. App.
711,719, 47 P.3d 137 (2002).
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Preliminary Plat

The Hearing Examiner may approve an application for a preliminary plat only if the following
criteria set forth TCC 18.12.090 are satisfied:

a. Appropriate provisions are made for the public health, safety and general welfare and
such open spaces, drainage ways, streets and roads, alleys, other public ways, transit
stops, potable water supplies, sanitary wastes, parks and recreation, playgrounds,
schools and school grounds and all other relevant facts, including sidewalks and other

planning features that assure safe walking conditions for students who only walk to
and from school; and

b. The public use and interest will be served by the platting of such subdivision and
dedication.

Shoreline Substantial Development and Conditional Use Permits

To be approved by the Hearings Examiner, a request for approval of a shoreline substantial
development permit must be consistent with:

(a) The policies and procedures of the Shoreline Management Act;
(b)  The provisions of applicable regulations; and
(c) The Shoreline Master Program for the Thurston Region

WAC 173-27-150.
Shoreline conditional uses may be approved if the Applicant demonstrates:

(2) That the proposed use is consistent with the policies of RCW 90.58.020 and the
master program; '

(b) That the proposed use will not interfere with the normal public use of public
shorelines;

(c) That the proposed use of the site and design of the project is compatible with
other authorized uses within the area and with uses planned for the area under the
comprehensive plan and shoreline master program;

(d)  That the proposed use will cause no significant adverse effects to the shoreline
environment in which it is to be located; and

(e)  That the public interest suffers no substantial detrimental effect.

WAC 173-27-160.
Applicable Shoreline Master Program criteria and policies are set forth below.

Road and Railroad Design and Construction Policies (SMPTR Section 3(XVIN(B)):
1. [N/A]
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[OX

Road and railroad locations should be planned to fit the topography and utilize existing
corridors so that minimum alterations of natural conditions will be necessary. This is
especially important on flood plains.

Roads and railroads should be designed, constructed, and maintained to minimize erosion
and to permit natural movement of ground water and flood waters to the extent practical.

All debris, overburden, and other waste materials from construction should be disposed
of in such a way as to prevent their entry by erosion from drainage, high water, or other
means into any surface water body....

Road and Railroad Design and Construction General Regulations (SMPTR Section 3(XVIN(C)):

Excess construction materials shall be removed from the shoreline area....

All excavation materials and soils exposed to erosion by all phases of road, bridge and
culvert work shall be stabilized and protected by seeding, mulching or other effective
means, both during and after construction. ‘

All debris, overburden and other waste materials from road and railroad construction, if
permitted on shorelines, shall be disposed of in such a way as to minimize their entry by
erosion from drainage into any water body....

Storm water runoff shall be controlled to reduce suspended solids before entering any
surface water body.

Utilities Policies (SMPTR Section 3(XX)(B)):

Wherever utilities must be placed in a shoreline area, the locations should be chosen so as
not to obstruct or destroy scenic views. Utilities should be placed underground, or
designed to do minimal damage to the aesthetic qualities of the shoreline area....

New major transmission facilities should follow existing utility corridors unless
prohibited by the environmental designation and regulations.

Utilities General Regulations (SMPTR Section 3(XX)(C)):

Applicants for permits to locate utility lines in the shoreline jurisdictional area shall submit
a location plan with their application which shows existing utility routes in the vicinity of
the proposed utility line. The proposed utility lines shall follow existing utility, natural
drainage or transportation routes where feasible.

All utility facilities shall be located on lots or routes no larger than necessary.

The approved projects shall identify a method of reclamation which provides for
revegetation and protection of wetland areas from erosion. At a minimum, this shall include
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the restoration of the affected area to pre-development elevation, replanted with native or

pre-existing species and provisions for maintenance care for the newly planted or seeded
vegetation until it is established.

4. Utility services accessory to individual projects shall be regulated by the specific use
regulations for the activity in addition to the standards of this section and shall not require
separate Substantial Development Permits for utility service installations,

5. Where feasible, utilities shall be placed underground unless such undergrounding would be
economically or technically prohibitive or significantly detrimental to the environment.

6. Utility facilities shall be designed for minimal environmental and aesthetic impact and shall
be coordinated with local comprehensive plans.

7. [N/A]

8. All utility facilities must provide safeguards to ensure that no long-term damage will be
caused to the adjacent or downstream environment should an accident occur involving the
facility.

9. No discharge of water material which could result in decertification of aquacultural area or
products or cause lowering of water quality ratings is permitted.

10, [N/A]

Conclusions Based on Findings:

SEPA Appeal

1.

The County based its threshold determination on information reasonably sufficient to
evaluate the environmental impacts of the proposal, including reports addressing wildlife,
groundwater, traffic and storm drainage. The fact that the environmental checklist may
have contained some errors does not warrant reversal of the threshold determination. The
environmental checklist was only one piece of information the County used to assess the
impacts of the development. Finding of Fact No. 3.

Although the Appellants raised issues with respect to the quality of the wildlife report,
particularly with respect to identification of birds, credible evidence was provided that
further analysis would not result in additional regulation. The important species
potentially using the site have been identified. For some, such as the bald eagle, the usage
1s best characterized as possible rather than probable. Mitigation measures would include
providing minimum 200-foot setbacks from Munn Lake (only 100-foot setbacks are
required by the SMPTR), preparing a wildlife management plan for the pocket gopher,

and surveying the property for raptor nests prior to commencement of construction.
Findings of Fact Nos. 42-45.
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3. Traffic generated by the development has been thoroughly reviewed, and significant
mitigation is required by the RMDNS. The mitigation is adequate to ensure that the
traffic would not have a probable, significant adverse effect on the environment. An issue
was raised as to whether the traffic study adequately considered recently-approved
development in the area. The traffic study factored in a background growth rate to
account for the traffic generated by development approved between the date of the report
and the expected date of plat occupancy. This is a reasonable methodology. Findings of

Fact Nos. 16-27.

4. The Appellants provided no basis for their contention regarding the structural integrity of
the Henderson Boulevard bridge. The potential impacts to pedestrians and bicyclists
caused by additional vehicular traffic on the bridge would be addressed as part of a future
County bridge widening project. Finding of Fact No. 28.

5. Hydrology and groundwater have been adequately reviewed. The development would be
consistent with all applicable laws, including Thurston County groundwater
requirements. There would be no probable, significant adverse effect on neighboring
drinking water wells. Findings of Fact Nos. 47-59.

6. Wildlife habitat issues have been adequately reviewed. The County considered the
comments of the Department of Fish and Wildlife prior to issuing a threshold
determination. Some of the comments, including maintaining 200-foot wetland buffers,
locating home sites so that the trees within the wetland buffers do not become hazard
trees, and preparing a wildlife management plan for the pocket gopher, were mcorporated
into the RMDNS. Compliance with these conditions might result in a loss of lots.!?
Although the County did not require that home sites adjacent to the Munn Lake shoreline
be set back so that trees within the shoreline do not become hazard trees, there is less
regulatory authority for such a restriction. All lots would be a minimum of 200 feet from
the lake edge, although the SMPTR requires a shoreline setback of only 100 feet. It
would be unreasonable to require residences to be set back even farther than what is
proposed. The Applicant proposes to use the forested shoreline to satisfy the Forest
Lands Conversion Ordinance tree tract requirement. Any tree removal within the
shoreline must be consistent with the SMPTR and County ordinances. Findings of Fact

Nos. 3, 40-45.

7. Although Appellants alleged several possible impacts on the environment, they provided
insufficient evidence that such impacts would be probable or significant as those terms
are used in SEPA. The Appellants failed to demonstrate that compliance with County
standards and the conditions identified in the RMDNS would be inadequate to protect the

environment.

8. The Appellants have not met their burden of proof. The appeal of the May 18, 2004
SEPA RMDNS must be denied.

" The preliminary plat map depicts that several of the lots would be less than 200 feet from the edge of the
wetlands. This issue can be addressed by conditions of approval. Findings of Fact Nos. 36-40.
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Preliminary Plat

1.

With conditions of approval, appropriate provisions are made for the public health,
safety, general welfare and all other relevant facts.

The proposed use and density of the plat is allowed in the SFL zone. As conditioned,
each of the lots satisfies minimum dimensional requirements. Sewer and Water service
will be provided to each lot. Existing well and septic will be removed and
decommissioned consistent with County Code requirements. The required open space is
being provided.  School impact mitigation will be provided, as necessary, through a
mitigation agreement between the Applicant and Tumwater School District. The proposal
is consistent with the Comprehensive Plan and the development standards of the County
Findings of Fact Nos. 5, 6,7, 8,9, 10, 11, 12, 14, and 18.

With conditions of approval, the public use and interest will be served.

Roads, storm drainage, and public utilities provision will provide the necessary
infrastructure for the new single-family residences. The proposed secondary access from
73 Avenue SE would allow for the efficient provision of emergency services without
unduly burdening the existing neighborhood. The access would be gated to prevent
public vehicular access. With the additional right-of-way corridor along the southern
property line, the emergency access would provide a corridor for extension of utilities or
future road development. The proposal represents a balance between the issues raised by
the City of Tumwater and neighborhood residents. Conditions are needed to ensure that .
wetland buffer impacts are mitigated. Findings of Fact Nos. 5-15 and 37.

Shoreline Permits

1.

With conditions of approval, the proposal satisfies the criteria for approval of a
shoreline substantial development permit. The policy of the Shoreline Management
Act, as set forth in RCW 90.58.020, is to “provide for the management of the shorelines
of the state by planning for and fostering all reasonable and appropriate uses.” Preferred
shoreline uses “preserve the natural character of the shoreline” and “protect the resources
and ecology of the shoreline.” RCW 90.58.020. With this application, the only
development within 200 feet of Munn Lake would be road and utility work within an
existing right-of-way corridor. Existing natural areas of the shoreline would be preserved.
Findings of Fact Nos. 31 & 32.

The regulations of the Department of Ecology on shoreline management address
shoreline master program adoption and permitting requirements. This development is
being reviewed under the criteria set forth in WAC 173-27-150 and WAC 173-27-160.

The proposed road work would be consistent with the policies and regulations of the
SMPTR. The road improvements would be located within an existing right-of-way
corridor. The project plans provide for erosion control and stormwater management. The

RMDNS prohibits the release of sediments into Munn Lake or other bodies of water.
Finding of Fact No. 33.
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With approval of a shoreline conditional use permit, the proposed utility work would be
consistent with the policies and regulations of the SMPTR. The utilities would be placed
underground, within an existing corridor. The route would follow the road right-of-way
to connect to City of Tumwater utility facilities. The project plans provide for erosion
control and stormwater management. The RMDNS prohibits the release of sediments into
Munn Lake or other bodies of water. Finding of Fact No. 34.

2. With conditions of approval, the proposed utility work satisfies the criteria for a
shoreline conditional use permit. The use is consistent with the policies of RCW
90.58.020 and the SMPTR. The temporary impact to the existing road corridor would not
interfere with the normal public use of public shorelines. The utilities proposed are
compatible with the uses allowed by the Comprehensive Plan. The proposed development
is within an Urban Growth Area. The utilities would not cause any significant adverse
effects to the shoreline environment if the erosion control measures required by the
RMDNS and County standards are implemented. No evidence was provided that the
utility installation would result in a substantial detrimental effect to the public interest.
Findings of Fact Nos. 5, 9 & 34.

DECISION
Based on the preceding Findings of Fact and Conclusions of Law, the appeal of the May 18,
2004 Revised Mitigated Determination of Nonsignificance is DENIED.

Based upon the preceding Findings of Fact and Conclusions of Law, the request for approval of a
preliminary plat to subdivide 107.4 acres of land into 327 single-family residential lots and the
request for approval of shoreline substantial development and conditional use permits to nstall
road and utility improvements within the 65" Avenue SE right-of-way are GRANTED, subject
to the following conditions:

A. Prior to final plat approval, the following Roads and Transportation Department related
conditions shall be met:

1. The proposed roadway in concept and design shall conform to the 1999 Thurston
County Road Standards and City of Tumwater standards and development
guidelines.

2. The stormwater management system shall conform to the 1994 Thurston County

Drainage Design & Erosion Control Manual and TCC 15.05. A two-year
operation and maintenance agreement and financial security that shall be executed
prior to final approval of each phase/division must be implemented.

3. Pursuant to 18.24 Thurston County Code the developer shall execute an
agreement and provide a financial security to assure successful operation of the
required improvements (i.e., roads, sidewalks, illumination, landscaping, etc.)
Improvements that are not covered by this agreement are water, sewer and
stormwater facilities. They are addressed either by separate county ordinance or
in the case of the water and sewer utilities by the utility purveyor.
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4. Proposed utility work within the Thurston County Right of Way shall conform to
the 1999 Thurston County Road Standards and Chapter 13.56 Thurston County
Code. These standards do not address specific city utility design requirements but
rather items such as restoration of the County right of way and traffic control.
The Applicant shall note the proposed extensions would require roadway
restoration on several county roads including but not limited to 65" Avenue SE,
Henderson Blvd, Tumwater Blvd and City roads including but not limited to
Dennis Street and Tumwater Blvd.

5. The proposed grading or site work shall conform to Appendix J of the
International Building Code, Title 14.37 Thurston County Code and 1994
Drainage Design & Erosion Control Manual.

6. Permanent survey control need to be placed to establish all public street

centerlines, intersections, angle points, curves, subdivision boundaries and other
points of control

7. Prior to final approval the proponent shall submit a digital electronic CD-ROM of
the record drawings in CAD format (i.e., .dwg or .dxf files). All drawing
elements shall be submitted referencing Washington State Plane (WASP)
Coordinates. Actual storm and utility elevations shall be provided on these
drawings among other noted changes.

8. In order to comply with Section 4.19 of the Thurston County Road Standards and
provide for an alternate fire access to the site the Applicant shall provide a 20’
paved fire access road from the subject site south to 737 Avenue SE. This will
need to be completed prior to final approval of Phase/Division II or the 150th ot
whichever comes first. The County shall determine if bollard or a crashgate is
required and the Applicant shall comply with the decision.

9. In order to comply with Section 4.17 of the Thurston County Road Standards
(Road Network Circulation) and comments from the City of Tumwater the
proponent shall dedicate right of way along the southern property line for the
future extension of 7374 Ave SE. The dedication shall occur prior to final plat
approval of the first phase or division

10. Several of the roads within this subdivision consist of long tangent sections,
which may encourage vehicles to exceed the posted speed limits (i.e., 25 local,
30-35mph collector). A traffic-calming plan shall be developed by the Applicant.
Traffic calming measures may include, but are not limited to, bulb-outs at
intersections, traffic circles, meandering roads, intermittent parking strips, and
small roundabouts on Highland Dr. The typical road sections found in the
Tumwater Development Guidelines may be altered to accomplish this goal. The
traffic-calming plan shall be prepared by the Applicant during the construction
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design process and submitted for review/acceptance to Thurston County prior to
construction of the first division/phase.

11.  The off-site traffic mitigation identified in the May 18, 2004 Mitigated
Determination of Non-significance is required prior to approval of each
phase/division of this project. The mitigation shall be in accordance with Section
2.13 of the Thurston County Road Standards. Timing of such payments may be
altered upon agreement with the respective jurisdiction and Thurston County.

12.  Because this project is estimated to add an additional 3110 daily vehicle trips to
65th Avenue SE, safety and capacity improvements to 65th Avenue are required
from the project site to Henderson Boulevard. Improvements shall be in
accordance with County Road Standards and City of Tumwater Development
Guidelines and consist of, but are not limited to, pavement widening, curb/gutter,
sidewalk, illumination, roadside safety features (i.e., guardrail) and stormwater
management.  The installation these improvements shall be completed prior to
final approval of the first phase or division of this project.

13.  The traffic study prepared for this Eroject identified traffic safety and capacity
problems at the intersection of 65 and Henderson Blvd. The recommended
safety and capacity improvements to the intersection of Henderson Blvd and 65th
Avenue to mitigate the impact of this development must be constructed. These
improvements include, but are not limited to, signalization, channelization, sight
distance improvements, illumination and stormwater management facilities. The
schedule to implement these improvements are as follows:

a. The safety improvements including improving the sight distance and
illumination shall be completed prior to final approval of first phase or
division of the proposal.

b. The remaining improvements including signalization, channelization and
stormwater management shall be completed prior to final approval of
phase/division 2, the 150th lot or by 2007 whichever comes first. An
agreement and associated financial security shall be executed with Thurston
County prior to final approval of the first phase or division to ensure the
completion of these improvements.

c. Prior to construction of first phase or division of the proposal the proponent’s
traffic engineer shall evaluate if this phasing is still appropriate giving the then
current traffic conditions including the developments traffic. This evaluation
will be subject to review and acceptance by Thurston County.

14,  The final plat map shall note or delineate the following:

a. "WARNING": Thurston County has no responsibility to build, improve,
maintain or otherwise service the private road or driveway within or providing
access to property described in this plat.
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_ b, Increased storm water runoff from the road(s), building, driveway and parking

areas shall be retained on site and shall not be directed to roadway ditches
adjacent to 65" Avenue SE.

c¢. If seasonal drainage crosses subject property, no filling or disruption of the
natural flow shall be permitted.

d. Storage requirements for runoff from buildings and parking surfaces shall be

shown on individual building lots, including drywell sizing or storm drain
connection points.

e. The owner/homeowners Association shall be responsible to maintain in
perpetuity the planter strips (weeding, irrigation, mowing, etc.) in a healthy
and growing manner.

f. The owner/homeowners Association shall be responsible to operate and
maintain the streetlights until such time the property is annexed 1o the city.

Prior to final plat approval the following Health Code related conditions shall be met;

1.

Written confirmation that the public sewer and water utilities have received final
construction approval from the City of Tumwater is required.

The existing well on the property must be decommissioned per the Washington
Department of Ecology standards (WAC 173-160). A copy of documentation
regarding this procedure must be provided.

An Integrated Pest Management Plan (IPMP) has been developed for this project.
The Applicant shall develop a method to ensure that this document is distributed
to each ot owner. A note of the existence of the plan shall be on the final plat
map. In addition a copy of the plan shall be attached and recorded with each deed
for all lots of the subdivision. The method of distribution shall be submitted in
writing and approved by the Environmental Health Department.

Prior to final plat approval, all conditions of the Mitigated Determination of
Nonsignificance dated May 18, 2004 (Attachment g), or as amended on appeal, shall be
met. This condition of the Plat approval does not reopen the SEPA appeal period.

Prior to final plat approval, City of Tumwater municipal sewer and domestic water lines
shall be extended to provide service to each dwelling lot.

Street addresses shall be shown on the final map.

Prior to final plat approval, the Applicant shall submit an agreement with the Tumwater
School District, which provides mitigation for the project’s impacts to school facilities.
If the agreement includes payment of mitigation fees prior to issuance of building permits
for the individual homes the terms of the agreement shall be noted on the final plat map.
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The developer shall provide a designated bus waiting area(s), in a location acceptable to
the School District. The bus waiting area(s) shall be shown on the final plat map.

G. The use of all open space tracts shall be noted on the final plat map. The open space
tracts shall be dedicated to the lot owners and/or association on the final plat map.

H. The following notes shall be shown on the final plat map:

1. This subdivision has been reviewed and approved through provisions of the
Single Family Medium Low Zoning District of the Tumwater Urban Growth Area

Zoning Ordinance (TCC 22.10).

2. New tree planting on each residential lot shall occur at time of lot development.
One new tree per 4,000 square feet of lot area is required.
L The Applicant must secure an administrative reduction of the 200-foot buffers for all lots

abutting category II wetlands. If such relief is not granted those lots cannot be
developed. This condition includes lots identified as 287-308 and lots 309-327.

J. Impacts to the Category 1I wetland buffer for road and bridge construction within the 73"
Avenue SE right-of-way shall be mitigated as depicted on the Temporary Secondary
Emergency Vehicle Access Alternatives Plan (Exhibit 1, Attachment f). The wetland
buffer mitigation area shall be delineated and protected in accordance with TCC 17.15.

Decided this 11th day of February 2005
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Jaines M. Driscoll
Heafing Examiner for Thurston County
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APPEAL OF HEARING EXAMINER DECISION AFTER RECONSIDERATION

TO THE BOARD OF THURSTON COUNTY COMMISSIONERS COMES NOW

on this day of 2005, as an APPELLANT in the matter of a Hearing Examiner's decision
rendered on 2005, by relating
to

THE APPELLANT, after review and consideration of the reasons given by the Hearing Examiner for his decision, does
now, under the provisions of Chapter 2.06.070 of the Thurston County Code, give written notice of APPEAL to the Board of
Thurston County Commissioners of said decision and alleges the following errors in said Hearing Examiner decision:

Specific section, paragraph and page of regulation allegedly interpreted erroneously by Hearing Examiner:

1. Zoning Ordinance

2. Platting and Subdivision Ordinance
3. Comprehensive Plan

4, Critical Areas Ordinance

5. Shoreline Master Program

i Other:

(If more space is required, please attach additional sheet.)

AND FURTHERMORE, requests that the Board of Thurston County Commissioners, having responsibility for final review
of such decisions will upon review of the record of the matters and the allegations contained in this appeal, find in favor of
the appellant and reverse the Hearing Examiner decision.

STANDING

On a separate sheet, explain why the appellant should be considered an aggrieved party and why standing should be granted
to the appellant.

APPELLANT NAME PRINTED
SIGNATURE OF APPELLANT
Address
Phone
.ease do not write below - for Staff Use Only:
ree of $500.00 Received: Initial Receipt No. Filed with the Development Services Department this day of

. 2003, Kozomng lut ORMSVAppenl.rex doc




THURSTON COUNTY

PROCEDURE FOR APPEAL TO BOARD
AFTER HEARING EXAMINER RECONSIDERATION

B

i
NOTE: THERE MAY BE NO EX PARTE (ONE-SIDED) CONTACT OUTSIDE A PUBLIC HEARING WITH
EITHER THE HEARING EXAMINER OR WITH THE BOARD OF THURSTON COUNTY COMMISSIONERS ON
APPEALS (Thurston County Code, Section 2.06.030).

If you do not agree with the decision of the Hearing Examiner after reconsideration, you may file an appeal. The appeal
process is described in A below. Unless appealed, decisions of the Hearing Examiner after reconsideration become final on
the 11th day after the date of the reconsideration decision. **The Board of Thurston County Commissioners renders
decisions within 60 days following a notice of appeal unless the Board, the applicant, and the appellant mutually agree to a
longer period.

An appeal of a SEPA decision must be filed in Superior Court pursuant to the Land Use Petition Act, RCW Chapter
36.70C. An appeal of a decision relating to SEPA shall be done in accordance with RCW 43.21C.075 and TCC
17.09.160 (T).

A. APPEAL TO THE BOARD OF THURSTON COUNTY COMMISSIONERS

1. Appeals may be filed by any aggrieved person or agency directly affected by the Examiner's decision. The form is
provided for this purpose on the opposite side of this notification.

2. Written notice of appeal and the appropriate fee must be filed with the Development Services Department within
ten (10) days of the date of the Hearing Examiner's decision on a reconsideration request,

3. An appeal filed within the specified time period will stay the effective date of the Examiner's decision until it is
adjudicated by the Board of Thurston County Commissioners or is withdrawn.

4. The notice of appeal shall concisely specify the error or issue which the Board is asked to consider on appeal, and
shall cite by reference to section, paragraph and page, the provisions of law which are alleged to have been violated.
The Board need not consider issues, which are not so identified. A written memorandum that the appellant may
wish considered by the Board may accompany the notice. The memorandum shall not include the presentation of
new evidence and shall be based only upon facts presented to the Examiner.

5. Notices of the appeal hearing will be mailed to all parties of record who legibly provided a mailing address. This
would include all persons who (a) gave oral or written comments to the Examiner or (b) listed their name as a
person wishing to receive a copy of the decision on a sign-up sheet made available during the Examiner's hearing.

6. Unless all parties of record are given notice of a trip by the Board of Thurston County Commissioners to view the
subject site, no one other than County staff may accompany the Board members during the site visit.

B. STANDING All appeal requests must clearly state why the appellant is an "aggrieved" party and demonstrate that
standing in the appeal should be granted.

C. FILING FEES AND DEADLINE If you wish to appeal this determination, please do so in writing on the back of this
form accompanied by a non-refundable fee of $500.00. Any appeal must be received in the Permit Assistance Center
on the second floor of Building #1 in the Thurston County Courthouse complex no later than 5:00 p.m. per the
requirements specified in A2 above. Postmarks are not acceptable. If your application fee as well as completed
application form is not filed by this time, you will be unable to appeal this determination. This deadline may not be
extended.

**  Shoreline Permit decisions are not final until a 30-day appeal period to the state has elapsed following the date the County
decision becomes final.




